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AN  ACT  PROHIBITING  SLAYERY. 


§  1.  jBe  it  enacted  by  the    Council  and  House  of  Representatives  of  the 

Territory  of  Nebraska,  That  slavery  or  involuntary  servitude,  except  for  the 

commission  of  crime,  whereof  the  party  shall  have  been  duly  convicted,  is 

hereby  prohibited  within  this  Territory. 

§  2.  This  act  shall  take  effect  and  be  in  force  from  and  after  its  passage. 

HENRY  W.  DePUY, 

Speaker  of  the  Souse  of  Representatives. 

WM.  H.  TAYLOR, 
President  of  the  Cotmcil, 


WMMP^RWMi 


MESSAGE  FROM  THE  EXECUTIVE. 


Executive  Chamber,     ) 
Omaha,    January    1st,    1861.  j 

To  the  House  of  Representatives 

of  the  Territory  of  Nebraska : 
Mr.  Speaker  : 

I  am  requested  by  the  G  overnor  to  return  to  your  honorable 
body  "  An  Act  to  Prohibit  Slavery,"  unsigned,  and  to  announce  the  following 
Message  embodying  his  objections  thereto. 

JOHN  McCONIHE,  Private  Secretary, 


To  the  Honorable,  the  House  of  Representatives  : 

You  have  assumed  th@  power  and  asserted  the  policy  of  an  unqualified 
and  immediate  interdiction  of  slavery  within  this  Territory. 

I  dissent  both  as  to  the  power  assumed  and  the  policy  of  the  prohibition. 

My  objections  to  your  power  to  prohibit  slavery  or  to  abolish  it,  which 
were  submitted  a  year  ago,  are  strengtheised,  in  my  own  mind  by  reflection, 
and  remain  unchanged. 

The  Federal  Government  is  a  government  of  States,  and  not  of  individuals, 
or  of  men  in  mass.  It  possesses  no  original  power,  nor  any  power  but  that 
which  was  conferred  by  the  States,  whose  creative  hand  gave  it  being.  After 
the  Declaration  of  Independence,  and  up  to  the  adoption  of  the  Constitution; 
each  one  of  the  United  States  was  a  sovereign  State  and  independent  of  every 
other  state,  principality  or  power.  The  people  asserted  and  maintained  all 
their  political  and  personal  rights  through  their  respective  states,  and  in  the 


convention  which  framed  the  federal  constitution,  they  assembled  as  States. 
When  the  work  was  done,  and  the  fathers  of  the  republic  were  able  to  say, 
"  it  is  finished,"  they  declared,  in  the  last  article,  that  the  ratification  of  the 
convention  of  nine  states  shall  be  sufficient  for  the  establishment  of  this 
constitution  between  the  States  so  ratifying  the  same.  And  then  as  if  to 
"  make  assurance  double  sure,"  they  proceed  to  declare  that  what  they  have 
clone  is  done  in  convention  by  the  unanimous  consent  of  the  States  present. 
Whatever  power  is  given  to  the  General  Government  in  the  constitution,  it 
derives  from  the  States  of  the  confederacy,  and  whatever  power  is  not  surren- 
dered by  the  States,  as  sovereign  or  supreme,  they  have  reserved  to  them- 
selves respectively,  or  to  the  people  of  each  one  j  for  the  people  of  each  one 
are  the  first  and  only  source  of  power.  By  the  compact  of  the  constitution , 
the  States  entered  the  Union  on  terms  of  absolute  and  acknowledged  equality, 
an  equality  which  applies  itself  to  every  new  State,  with  the  same  perfect 

fulness  enjoyed  by  each  one  of  the  old  States. 

When  the  government  of  the  confederation  was  formed  in  1781  it  acquired 

no  territory,  and  had  the  control  of  none.     Whatever  was  owned   belonged  to 

individual  States,  Virginia  being  the  largest  proprietor.     By  her  voluntary 

cession  in  1784,  the  northwest  territory  was  transferred  to  the  States  of  the 

confederacy.     It  thus  became  their  common  property,  the  ultimate    object 

however  being  the  admission  of  new  and  equal  States,  into  the  confederacy. 

In  1803,  and  through  the  present  federal  gevernment,  Louisiana  was  acquired 

from  France ;  it  was  purchased  with  the  common  fund  of  all  the  States,  and 

was  acquired  for  their  joint  and  equal  benefit.     In  making  the  acquisition  the 

general   government   acted  as  the  representative,    and  trustee  of  the  people 

of  the  United  States  ;  and  it  acquired  this  foreign  territory  for  the  purpose  of 

its  admission  into  the  Union,  on  an  equality  with  existing  States.     Until  that 

admission  takes  place  every  part  of  the  Territory  is  open  to  the  people    of  all 

the  States,  on  the  same  terms.     It  is    theirs    for   purposes  of  permanent  cr 

temporary  settlement,  or  for  mere  purposes  of  transit,  and  the  citizens  of  each 

State  have  the  same  right  to  enjoy  the  common   territory,  with  the  -citizens  of 

every  other  State.     The  citizen  of  Iowa  or  Illinois,  may  lawfully  come  here 

with  all  his  property,  which  may  be  convenient  or  profitable  for  him  to  bring, 

and  if  a  citizen  of  Missouri  or  Texas  may  not  do  the  same  thing,  the  Territory 

is  not  open  to  all  alike,  and  ail  are  not  equals.     But  this  right  of  occupying  and 

enjoying  the  common  territories,  the  Supreme  Court  of  the  United  States  have 

settled  in  the  most  positive  and  unqualified  terms.     In  the  case  of  Dred  Scott 

vs  Sandford,  19  Howard  452,  we  find  this  judgment  and  opinion  of  the  Court. 

"  Upon  these  considerations,  it  is  the  opinion  of  the  Court  that  the   act   of 

Congress  which  prohibited  a  citizen  from  holding  and  owning  property  of  this 

kind  in  the  territory  of  the  United  States,  north  of  the  line  therein  mentioned, 

is  not  warranted  by  the  Constitution,  and  is  therefore  void  ;  and  that  neither 

Dred  Scott  himself,  nor  any  of  his  family,  were  made  free  by  being  earner!  into 


this  Territory;  even  if  they  had  been  carried  there  by  the  owner,  with  the 
intention  of  becoming  apermanent  resident.  "  The  property  spoken  of  is  slave 
property,  and  the  Territory  therein  referred  to  was  Minnesota,  which  like  Ne- 
braska was  a  part  of  the  Louisiana  purchase.  So  that  if  Nebraska  had  been 
the  Territory  in  question,  instead  of  Minnesota,  the  language  of  the  Court 
would  have  been  precisely  the  eame.  The  usual  mode  of  escape  from  this 
decision  is  that  certain  principles  and  propositions  laid  down  by  the  venera- 
ble Chief  Justice  of  the  United  States,  are  only  his  own  dicta,  and  that  but 
one  question  was  before  the  Court.  But  the  Court  decided  differently,  and 
I  suppose  when  the  Supreme  Court  of  the  United  States  says  that  questions 
are  before  it  and  will  be  determined,  they  know  exactly  what  they  are  doing 
and  what  they  ought  to  do.  It  looks  very  much  as  if  the  question  was  before 
the  Court,  when  two  of  the  nine  judges  delivered  long  and  learned  opinions 
of  dissent  on  the  very  questions  discussed  and  decided  by  the  majority  of  the 
Court.  Mark  the  language  of  the  Court,  for  it  is  no  "  obiter  dictum"  of  one 
judge,  alone,  however  great  his  authority  may  be,  but  it  is  the  judgment  of 
the  Court  in  regard  to  the  party  on  the  record,  and  his  rights.  "  Neither 
Dred  Scott  nor  any  of  his  family  ivere  made  free  by  being  carried  into  this 
Territory ;  even  if  they  had  been  carried  there  by  the  oicner,  with  the  intention  of 
becoming  a  permanent  resident."  When  the  Territory,  of  which  Nebraska 
forms  a  part,  was  acquired,  African  slavery  was  lawful  and  slaves  were  prop" 
erty.  By  the  treaty  which  gave  to  the  United  States  the  title  owned  by 
France,  it  is  solemnly  stipulated  that  a  the  inhabitants  of  the  ceded  territory 
shall  be  incorporated  in  the  Union  of  the  United  States,  according  to  the 
principles  of  the  Federal  Constitution  to  the  enjoyment  of  all  the  rights, 
advantages  and  immunities  of  citizens  of  the  United  States ;  and  in  the  mean 
time  they  shall  be  maintained  and  protected  in  the  free  enjoyment  of  their  liberty  y 
property,  and  the  religion  which  they  profess."  Whatever  their  property  may 
be,  it  is  secured  to  them  ;  whatever  the  religion  may  be  which  they  profess — 
no  matter  what  is  the  substance  of  their  faith,  or  the  form  of  their  worship — 
they  are  to  be  protected  in  its  full  and  free  enjoyment  and  the  personal  lib- 
erty of  u  the  inhabitants  "  is  to  be  maintained  and  made  sure. 

Under  this  treaty  there  is  a  sacred  and  continuing  obligation  that  this 
Territory  as  apart  of  Louisiana,  shall  be  admittted  into  the  Union  as  soon  as 
possible,  upon  an  equal  footing  with  the  other  States,  "  and  till  such  admission," 
in  the  language  of  Chief  Justice  Marshall,  "  the  inhabitants  of  the  ceded 
territory  shall  be  protected  in  the  free  enjoyment  of  their  liberty  property  and 
religion  " 

A  treaty  under  the  constitution  is  a  part  of  "  the  supreme  law  of  the  land," 
and  I  do  not  think  that  a  Territorial  Legislature  can  overturn  it.  But  it  is 
said  that  slavery  is  the  creature  of  mere  local  law  and  cannot  exist,  except 
where  a  local  law  establishes  it.     If  by  this  is  meant  a  local  statute  law  enacted 


/ 


by  some  legislative  body  of  adequate  jurisdiction,  it  is  incorrect.  Slavery 
existed  at  one  time  in  every  one  of  the  American  colonies.  At  the  adoption 
of  the  constitution  a  slave  was  lawful  property,  in  twelve  of  the  thirteen 
colonies,  and  was  so  recognized  by  all  the  States,  when  the  fundamental  law 
of  the  land  was  established;  and  the  Supreme  Court  have  declared,  what 
everybody  knows  to  be  true,  that  uthe  right  of  'property  in  a  slave  is  distinctly 
and  expressly  affirmed  in  the  constitution."  It  makes  no  man  a  slave,  but  it 
recognizes  the  relation  between  master  and  slave  as  a  lawful  relation,  and  that 
relation  must  continue  to  exist  until  it  is  dissolved  by  some  sufficient  law. 

If  the  owner  of  a  slave  carries  his  property  to  the  border  of  a  sovereign 
state,  wherein  slavery  is  forbidden,  his  right  of  property  remains,  but  if  he 
crosses  the  line,  he  becomes  subject,  in  person  and  property,  to  whatever  con- 
stitutional law  the  State  has  seen  fit  to  establish.  If  he  loses  his  property,  it 
is  because  the  local  law  takes  it  away.  Slavery  existed  in  Missouri  durr;  g 
the  entire  period  of  her  territorial  existence,  and  there  never  was  a  statute 
law,  either  to  establish  or  protect  it.  The  citizens  of  the  different  states 
settled  therewith  slaves,  and  without  slaves,  as  they  saw  fit,  and^heir  rights  of 
property  were  never  called  in  question.  Have  they  who  met  in  convention  at 
Chicago  spoken  the  truth  when  they  declare  "  that  the  normal  condition  of  all 
the  territories  is  that  of  freedom,  and  we  deny  the  authority  of  Congress  or  of  a 
Territorial  Legislature,  or  'of  any  individuals,  to  give  legal  existence  to  slavery 
in  any  territory  of  the  Lmted  States.'"  Normal  means  a  regular,  according  to 
<\n  established  law"  What  law?  If  any  such  law  exists  it  seems  to  have 
been  unknown  when  Missouri  and  Arkansas  were  territories.  And  "  the 
-early  fathers,"  now  so  much  quoted  and  relied  on  by  the  anti-slavery  dogma- 
tists of  the  day,  were  evidently  ignorant  of  its  existence.  When  Washington 
tr«s  President  and  Thomas  Jefferson  was  Secretary  of  State,  the  first  fugitive 
slave  law  was  passed.  This  was  in  1793,  and  less  than  four  years  after  the 
ademption  of  the  Federal  Constitution.  The  constitutionality  of  this  law  has 
beea  affirmed  ov«er  and  over  by  the  Supreme  Court  of  the  United  States,  and 
no  where  more  strongly  than  in  the  opinion  of  the  Court,  delivered  by  Judge 
Story,  in  the  well  iknown  case  of  Prigg  vs.  the  Commonwealth  of  Pennsylvania. 
Does  that  law,  whi*ch  Washington  approved  and  Jefferson  endorsed,  intimate 
anything  of  this  newly  discovered  "  normal  condition  ?  "  Quite  the  reverse. 
I  quote  the  whole  of  the  first  section,  so  that  its  plain  meaning  may  not  be 
perverted  or  misunderstood  : 

"  When  a  person  held  to  labor  in  any  of  the  United  States,  or  in  either  of 
u  the  Territories  on  the  north-west  or  south  of  the  river  Ohio,  under  the  laws 
u  thereof,  shall  escape  into  any  other  of  the  said  States  or  Territories,  the  per- 
"son  to  whom  such  labor  or  service  may  be  due,  his  agent  or  attorney,  ishere- 
"by  empowered  to  sieze  or  arrest  such  fugitive  from  labor,  and  to  take  him  or 
"her  before  any  judge  of  the  circuit  or  district  courts  of  the  United  States, 
"residing  or  being  within  the  State,  or  before  any  magistrate  of  a  county, 
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"city  Or  town  corporate,  wherein  such  seizure  or  arrest  shall  be  made,  and 
"upon  proof  to  the  satisfaction  of  such  judge  or  magistrate,  either  by  oral 
"  testimony  or  affidavit,  taken  before  and  certified  by  a  magistrate  of  any  such 
a  State  or  Territory,  that  the  person  so  seized  or  arrested,  doth,  under  the  laics 
"of  the  State  or  Territory  from  wMch  he  or  she  fled,  owe  service  or  labor  to 
"th«e  person  claiming  him  or  her,  it  shall  be  the  duty  of  such  judge  or  magis- 
trate to  give  a  certificate  thereof  to  such  claimant,  his  agent  or  attorney, 
"  which  shall  be  sufficient  warrant  for  removing  the  said  fugitive  from  labor 
"to  the  State  or    Territory  from  which  he  or  she  fled.1' 

Here  the  right  of  slave  property  in  the  Territories  is  recognized  and  provided 
for,  precisely  the  same  as  in  the  States.  At  the  time  this  act  was  passed,  the 
north-western  territory  was  in  existence  north  of  the  river  Ohio,  and  the 
only  territory  south"  was  Tennessee,  which  had  been  ceded  by  North  Carolina 
in  1790. 

I  do  not  stop  to  discuss,  now,  for  it  is  not  relative  to  the  point,  what  "  the 
fathers  "  thought  of  the  legal  effect  of  the  ordinance  of  1787,  on  the  north- 
western territory,  but  only  remark  that  the  act  of  Congress  shows  that  the 
opinion  was  not  then  that  "  the  normal  condition"  of  the  territories  was  that 
of  freedom.  The  people  of  Tennessee  held  their  slaves  for  six  years,  without 
any  statute  law  inside  the  Territory,  or  applied  to  it,  which  made  them  prop- 
erty. They  were  property  without  it,  and  the  right  of  property  remained  to 
those  who  were  in  the  Territory,  when  the  deed  of  cession  was  signed,  and  it 
extended  to  every  citizen  of  every  State,  who  thought  proper  to  settle  there, 
under  the  broad  protection  of  the  constitution  and  the  laws. 

The  recognition  in  the  act  of  179o  is  also  expressed  in  the  Fugitive  Slave 
Law  of  1850  in  positive  and  distinct  terms;  and  both  these  acts,  by  "the 
Organic  Law,"  are  "  declared  to  extend  to  ardbe  in  full  force,  in  the  Territory 
of  NebrasJta."  Do  not  misunderstand  me.  The  Fugitive  Slave  Law  does 
not  carry  slavery  into  this  or  any  other  Territory,  but  it  does  recognize  it  as  a 
lawful  and  constitutional  thing  in  a  Territory  as  well  as  in  a  State.  That 
Congressional  recognition  was  established  by  Washington  and  the  Congress 
of  1793.  The  Supreme  Court  have  pronounced  it  to  be  in  conformity  with 
the  constitution;  it  has  been  re-enacted  and  extended  and  stands  to-day  in 
full  force  and  vigor,  just  as  it  did  sixty-seven  years  ago.  Territories  are  not 
States,  but  are  the  common  property  of  the  people  of  all  the  States  alike. — 
Congress,  in  erecting  territorial  or  temporary  governments,  has  conferred  on 
some  less  and  on  others  greater  powers  of  domestic  or  internal  control.  For 
this  Territory,  I  claim  the  largest  and  most  liberal  exercise  of  the  power  to 
manage  our  own  affairs.  But  in  managing  our  own  affairs,  I  deny  the  power 
to  invade  the  plain  constitutional  rights  of  the  citizens  of  the  States  by  for- 
bidding them  to  come  here,  or  which  is  the  same  thing,  by  forbidding  them 
to  come  here  with  their  property.  Or  if  there  are  any  here  who  happen  to 
hold  a  slave,  or  slaves,  I  deny  your  power  to  drive  them  from  our  midst,  or 
forfeit  property,  which  the  constitution  recognizes  as  lawful. 
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When  the  people  shall  form  their  own  constitution  it  will  be  for  them  to 
decide  whether  this  Territory  shall  be  received  into  the  Union  with  slavery 
or  without  it.  Whichever  way  they  determine,  no  man  has  a  right  to  com- 
plain, for  then  the  rights,  in  the  Territory,  common  to  all  the  States,  are  ab- 
sorbed in  the  one  new  and  sovereign  State  added  to  the  confederacy. 

If  there  is4~any  good  to  come  from  this  proposed  prohibition  I  confess  I  am 
not  able  to  see  it,  and  were  your  power  conceded  and  clear,  I  would  resist  its 
exercise  as  bad  policy  for  the  territory,  and  unjust   to   fifteen   States  of  the 
Union.     You  have  served  them  with  written  notice  that    they   have    neither 
part  nor  lot  in  this  common  inheritance    and   possession.     If  the  prohibition 
shall  prevail,  according  to  the  manifest  intent  and  terms  of  "this  act,"  no  man 
can  safely  set  foot  in  Nebraska  with  a  slave.     You  do  not  allow  even  the  right 
of  transit,    from    one    slave-holding    State  to  another,    for    citizens  who  may 
desire  to  carry  their  property  with  them.     In  a  word,  you  not  only  discourage 
and  forbid  emigration  from  fifteen  States,  but  you  prevent  hundreds  who  may 
wish  to  pass  through  the  Territory,  say   from   northern    Missouri    to    Texas, 
from  adopting  the  nearest  and  best  route  for  them,  which  would   be    through 
some  of  the  southern  counties  of  Nebraska.     The  chief  part  of  our  river  trade 
is  with  Saint  Louis  and  other  parts  of  Missouri.     No  steamboat  with  a   hired 
slave  on  board,  can  with   safety,  touch  the  shores  of  Nebraska,  for  this  law 
which  I  understand  you  are  determined  to  pass,  notwithstanding  these  serious 
objections,  is  unqualified  in    its  terms  and  immediate  in  operation.     Is   it  not 
perfectly  plain,  that  the  effect  must  be  to  diminish   in   some  degree  our  com- 
mercial facilities  ?     While  I  am  on  this  point,  allow  mc  to  call  your  attention 
to  a  single  fact  familiar  to  many  of  you.     During  the    early  part  of  the  past 
summer,  one  single  citizen  of  Texas,  drove  through  the    southern    portion   of 
the  Territory,  eight  hundred  head  of  cattle,  on  his  way  to  Chicago,  and  crossed 
them  over  the^Missouri  at  Nebraska  City.     No  matter  how  great  the  advantage 
of  this  or  any  other  particular  trade  from  Texas  may  be,  must  we  drive  it  all 
away  by  this  hostile  and  offensive  legislation  ?     ''You  may  pass  through  and 
bring  to  our  people,  what  gains  you  please,  but  you  must  not  contaminate  our 
free  soil  with    the  footsteps   of  your   slaves."     The  policy  is  narrow,    short* 
sighted  and  contracted.     Look  at  the  map  and  you  will  see  that  the  future  of 
Nebraska  is  linked  with  Texas.     Our  road  to  market   is   through  that   great 
and  growing  State.     From  Galveston  Bay,  to  the  mouth   of  the  Platte   river 
is  less  than  eight  hundred  miles,  and  from  Galveston  to  New  Orleans,   but  a 
fraction  over  four  hundred  miles  more.     A  railroad  is   already   surveyed  and 
partially  completed  towards  the  northern   line    of  Texas.     It  is  destined   to 
penetrate  the  Indian  Territory,  and  Kansas  and  Nebraska,  and  by   that  road 
our  rich  harvests  are  eventually  to   reach  their  best  market.     A   great  con- 
summation, but  not  greater  than  the  future  of  a  few  years  will  accomplish,  if 
we  are  true  to  ourselves  and  do  not  yield  to  fanaticism  and  folly,     Is  a  friendly 


and  fraternal  spirit  towards  one  of  the  States  to  which  we  are  so  nearly  allied 
or  are  offensive   and  adverse  manifestations  likely  to  terminate  most  profitably 
to  the  people  ? 

This  is  a  view,  perhaps,  of  inferior  importance,  but  your  constituents  may 
not  so  consider  it. 

And  now,  when  discontent  in  half  the  Union  is  general,  substantial  and 
serious,  your  legislation  seems  to  be  most  ill-timed  and  unpropitious. 

Shall  we  add  fuel  to  the  names  of  discord  and  feed  the  fires  of  dissolution? 
Shall  we  reject  the  wise  and  benign  counsels  of  patriotism,  and  discard  every 
sentiment  which  leads  to  a  love  of  country  ?  Or  shall  we  not  contribute,  of 
our  means,  to  the  restoration  of  peace  and  the  return  ©f  lost  repose  ?  On 
this  day,  you  can,  if  you  will,  add  something  to  the  bright  advent  of  the  new 
born  year. 

SAM'L  W.  BLACK. 

Executive  Chamber,  January  1,  1861. 


GOVERNOR'S  MESSAGE. 


Executive  Chamber,  | 

Omaha,  January,  9th,  1860.    j 

To  the  Council : 

Mr.  President  : — 

I  am  directed  by  the  Governor  to  an- 
nounce to  your  honorable  body  the  following  Message,  and  to  return  here- 
with a  bill  for  "An  Act  to  prohibit  Slavery." 

JOHN  McCONIHE, 

Private  Secretary, 


To  the  Honorable,  the  Council  of  Nebraska  Territory  : — 

I  herewith  return  to  you,  "An  Act  to  prohibit  Slavery/'  unsigned  and 
with  my  objections. 

This  Act,  necessarily,  involves  the  whole  question  of  power  or  jurisdic- 
tion over  the  subject  matter.  If  slavery  exists  here  in  law,  or  in  fact,  to 
prohibit,  is  to  abolish  it.  If  it  does  not  exist,  where  is  the  need  for  legisla- 
tion ?  But  I  do  not  stop  to  measure  the  relative  value  of  mere  words,  which 
may  be  used,  indifferently,  and  for  the  same  object. 

This  bill,  I  suppose,  is  intended  to  interdict  slavery,  or  involuntary  servi- 
tude, within  the  Territory  ;  and,  I  suppose,  is  likewise  intended  to  raise  the 
question,  whether  the  Territorial  Legislature  can  do  it.  At  all  events  it 
does  so. 

For  the  purpose  of  considering  the  question  with  distinctness,  I  will  first 

examine  it,  as  it  may  or  may  not  be  affected  by  the  treaty  with  France.    This 

Territory  was  part  of  Louisiana,  and  all  agree  that  when  we  acquired  Lonis- 
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lana,  in  1803,  it  was  slave  Territory,  and  slaves  were  property.  The  third 
article  of  the  treaty  by  which  Louisiana  became  acquired  to  the  United 
States,  is  important  at  this  point.  It  is  a  part  of  the  treaty  compact  that 
"the  inhabitants  of  the  ceded  territory  shall  be  incorporated  in  the  United 
States,  and  admitted  as  soon  as  possible,  according  to  the  provisions  of  the 
Federal  Constitution,  to  the  enjoyment  of  all  the  rights,  privileges  and  im- 
munities of  citizens  of  the  United  States  j  and  in  the  mean  time,  they  shall 
be  protected  in  the  free  enjoyment  of  their  liberty,  property,  and  the  religion 
which  they  profess." 

As  I  have  had  occasion  to  remark  in  another  communication  addressed  to 
you,  Nebraska,  as  a  part  of  the  Louisiana  purchase,  was  acquired  to  become 
a  State,  and  for  no  other  purpose.  For  this  purpose,  and  this  alone,  is  there 
any  power  under  the  Constitution  to  acquire  foreign  territory,  i  do  not  en- 
large upon  this  point,  having  already  discussed  it  at  length. 

It  is  a  stipulation  in  the  treaty  "that  the  inhabitants  of  the  ceded  territory 
shall  be  incorporated  in  the  Union  of  the  United  States,"  and  it  is  every  whit 
as  strong  a  stipulation  that  "in  the  mean  time"  they  shall  be  protected  in 
"the  free  enjoyment  of  their  liberty,  property  and  the  religion  which  they 
profess."  The  faith  of  the  country  is  pledged  to  it,  and  it  is  just  as  good  to 
the  inhabitants  of  Nebraska  Territory  to-day,  or  any  day,  as  it  was  io  the 
first  inhabitants  in  1803.  Mi.  John  Quincy  Adams  understood  this  perfectly, 
and  disposed  of  the  question  very  briefly  and  conclusively,  when  Arkansas 
was  berore  Congress  for  admission,  in  1836.  "She  is  entitled  to  admission 
as  a  slave  State,  as  Louisiana  and  Missouri  have  been  admitted,"  by  virtue  of 
"that  article  in  the  treaty  for  the  purchase  of  Louisiana,  which  secures  to 
the  people  of  the  ceded  territories,  all  the  rights,  privileges  and  immunities 
of  the  original  citizens  of  the  United  States,  and  stipulates  for  their  admis- 
sion, conformably  to  that  principle,  into  the  Union.  *  *  *  * 
Arkansas,  therefore,  comes,  and  has  a  right  to  come  into  the  Union  with  her 
slaves  and  her  slave  laws.  It  is  written  in  the  hond,  and  however  I  may 
lament  that  it  was  ever  so  written,  I  must  faithfully  perform  its  obligations." 
Now,  what  was  written  in  the  bond  ?  Was  it  not  that  the  people  of  the 
ceded  territories  are  to  be  secured  in  their  rights  of  property,  person  and  re- 
ligion, as  well  as  that  they  should  be  admitted  into  the  Union  on  an  equal 
footing  with  the  original  States  ? 

In  the  Dred  Scott  case,  Mr.  Justice  Catron  says,  Louisiana  was  a  "  prov- 
ince, when  slavery  was  not  only  lawful,  but  when  property  in  slaves  was  the 
most  valuable  of  all  personal  property.  The  province  was  ceded  as  a  unit, 
with  an  equal  right  pertaining  to  all  its  inhabitants,  in  every  part  thereof,  to 
own  slaves.  *  *  *  *  To  enable  the  United  States  to  fulfil 
the  treaty,  additional  population  was  indispensably  and  obviously  desired, 
with  anxiety,  on  both  sides,  so  that  the  whole  country  should,  as  soon  as  pos- 


11 

sible.  become  States  of  the  Union.  And  for  thiss  contemplated  future  popu- 
lation, the  treaty  as  expressly  provided,  as  it  did  for  the  inhabitants  residing 
in  the  Province.  All  these  were  to  be  protected,  in  the  mean  time,"  that  is 
to  say,  at  all  times  ''between  the  date  of  the  treaty,  and  the  time  when  the 
portion  of  the  Territory  where  the  inhabitants  resided  was  admitted  into  the 
Union  as  a  State."  "At  the  date  of  the  treaty,"  he  further  remarks,  "each 
inhabitant  had  the  right  to  the  free  enjoyment  of  his  property,  alike  with  his 
liberty  and  his  religion,  in  any  part  of  Louisiana." 

To  surmount  the  treaty  difficulty,  was  considered  worth  a  labored  effort  by 
Mr.  Justice  Curtis,  in  the  Bred  Scott  case.  It  occupies  four  full  pages  of 
his  able,  dissenting  opinion.  His  effort  was  to  show  that  Congress  might  pro- 
hibit slavery  in  the  Territory  of  which  Nebraska  is  a  part.  On  the  strength 
of  Elom  and  Neilson,  2  Peters  314,  and  Garcia  vs.  Lee,  12  Peters  519,  he 
argues  that  the  stipulation  in  the  treaty  addresses  itself  to  the  political  or 
Legislative  power,  and  is  not  a  law  for  the  government  of  the  Court.  It  is 
enough  to  say  that  these  cases  are  cases  of  disputed  boundaries  between  na- 
tions •  and,  of  course,  for  the  political  department  of  the  Government,  and  not 
for  the  judicial.  "T;he  judiciary  is  not  that  department  of  the  Government  to 
which  the  assertion  of  its  interests  against  foreign  powers  is  confided."  But 
under  the  third  article,  individual  rights  of  person,  property,  and  religion  are 
guaranteed,  and  may  not  be  swept  away  by  legislation. 

It  is  also  said  that,  "the  stipulation  was  temporary,  and  ceased  to  have  any 
effect  when  the  then  inhabitants  of  the  territory  of  Louisiana,  in  whose  be- 
half the  stipulation  was  made,  were  incorporated  into  the  Union."  In  other 
words,  that  the  State  of  Louisiana,  on  her  admission  into  the  Union,  swal- 
lowed up  all  the  rights  guaranteed  by  the  treaty  to  the  rest  of  the  territory, 
includiug,  of  course,  Arkansas,  Missouri,  Iowa  and  Minnesota,  while  in  a 
territorial  condition,  and  Nebraska  now.  This  startling  declaration  is  made 
on  the  strength  of  Chief  Justice  Marshall's  opinion,  in  9  Peters  223, 
ti  which  Mr.  Justice  Curtis  refers  as  follows  "  in  the  case  of  New  Or- 
leans vs.  Be  Armas  et.  al,  (9  Peters  223)  the  question  was,  whether  a  title  to 
property  which  existed  at  the  date  of  the  treaty,  continued  to  be  protected 
by  the  treaty  after  the  State  of  Louisiana  was  admitted  into  the  Union.  The 
third  article  of  the  treaty  was  relied  on.  Mr.  Chief  Justice  Marshall  said  : 
"'This  article  obviously  contemplates  two  objects.  One,  that  Louisiana  shall 
be  admitted  into  the  Union  as  soon  as  possible,  on  an  equal  footing  with  the 
other  States ;  and  the  other,  that  till  such  admission,  the  inhabitants  of  the 
ceded  territory,  shall  be  protected  in  the  free  enjoyment  of  their  liberty 
property  and  religion.  Had  any  one  of  these  rights  been  violated  while 
these  stipulations  continued  in  fore,  the  individual  supposing  himself  to  be 
injured,  might  have  brought  his  case  into  this  court,  under  the  twenty-fifth 
section  of  the  judicial  act.  But  this  stipulation  ceased  to  operate  when 
Louisiana  became  a  member  of  the  Union,  and  its  inhabitants  were  "admit- 


IS 

ted  to  the  enjoyment  of  all  the  rights,  advantages  and  immunities  of  the  citi- 
zens of  the  United  States. " 

And  yet,  what  does  this  opinion  all  amount  to,  except,  that  so  far  as  the 
State  of  Louisiana,  itself  was  concerned,  the  stipulation  ceased  to  operate, 
because  that  State  had  passed  beyond  "the  mean  time"  mentioned  in  the  third 
article  of  the  treaty ;  and  its  inhabitants  were  admitted  to  the  "enjoyment 
of  all  the  rights,  advantages  and  immunities  of  the  citizens  of  the  United 
States." 

It  is  then,  a  fair  and  irresistible  conclusion,  that  the  third  article  of  the 
treaty  did  include  the  whole  of  the  Louisiana  purchase  \  and  it  is  an  unde- 
niable truth,  that  the  citizens  of  the  several  States  might  go  into  any  of  the 
Territories  carved  out  of  the  acquisition,  and  carry  with  them  their  property. 
"The  whole  territory/'  says  the  Supreme  Court  of  the  United  States  "was 
acquired  by  the  General  Government,  as  the  representative  and  trustee  of  the 
people  of  the  United  States;  and  it  must  therefore  be  held  in  that  character, 
for  their  common  and  equal  benefit ;  for  it  was  the  people  of  the  several 
States,  acting  through  their  agent  and  representative,  the  Federal  Govern- 
ment, who,  in  fact,  acquired  the  territory  in  question,  and  the  Government 
holds  it  for  their  common  use,  until  it  shall  be  associated  with  the  other 
States,  as  a  member  of  the  Union."  And  this  is  in  perfect  harmony  with 
our  whole  system. 

The  Federal  Government  is  a  government  of  States,  and  nob  of  individu- 
als or  of  masses.  People  make  up  the  States,  and  States  make  the  Confederacy. 
Though  the  General  Government  acts  on  individuals,  within  and  without  the 
States,  it  is  only  in  the  \  exercise  of  powers,  delegated  by  the  States,  and 
conferred  in  the  Constitution. 

In  the  first  American  Congress  of  1774,  colonies  came  together,  through 
their  representatives,  and  by  a  union  of  colonies,  the  wrongs  of  Massachusetts 
Bay,  were  made  the  wrongs  of  Pennsylvania  and  Virginia.  The  revolution 
was  not  a  social  revolution — it  was  political.  It  was  a  revolution  of  colonies 
by  name.  The  Congress  of  1778  was  a  Congress  of  colonies,  and  the  Dec- 
laration was  alive  with  the  one  great  truth,  "that  these  United  Colonies  are, 
and  of  right  ought  to  be,  free  and  independent  States."  They  made  good 
their  Declaration,  and  became,  not  only  free,  but  sovereign — each  one  sove- 
ereign  and  independent  within  itself.  The  articles  of  confederation  were 
entered  into  by  States )  the  Constitution  was  formed  by  a  convention  of  States, 
each  State  adopting  the  Constitution  for  itself,  thus  making  it;  as  far  as 
applicable,  a  law  unto  itself." 

All  territory  is  acquired  to  become  a  State ;  but  it  is  likewise  acquired  for 
the  common  benefit  of  the  existing  States.  It  is  theirs,  and  the  Federal 
Government  holds  it  as  their  trustee,  Consequently,  every  citizen  of  every 
State  Ha»  a  share  in  it.     It  is  his  in  the  first  instance,  because  he  is  a  citizen 
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of  some  one  of  the  United  States,  and  he  has  a  right  to  enter  into  the  terri- 
tory, clothed  with  his  rights  as  a  citizen  of  the  State.     He  takes  his  property 
with  him,  from  his  own  State,  and  if  he  may  not  do   so,  then  the  territory  is 
not  acquired  for  the  common  and    equal  benefit  of  the  several    States.     Does 
the  Constitution  of  the  United  States  then,  carry  slavery  into  the  Territories? 
No  j  but  under  the  Constitution,  and  by  virtue  of  it,  the  Federal   Govern- 
ment acquires  territory,  for  the  common    and    equal   benefit   of  the   several 
States- — slaveholding  and  non-slaveholding  alike.     Being   acquired,    all  may 
go  into  it,  with  their  property,  of  whatever  kind,  and  if  they  may  not,  there 
is  no  equality.     That  the  Constitution  recognizes  slaves  as  property,  is  settled 
beyond  a  doubt.     And  though  it  carries  slavery  nowhere,  it  sometimes  follows 
it.     A  slave  held  by  the  laws    of  Kentucky,  escapes   into   Ohio ;  under  the 
Constitution,  he  is  still  as   much  property   as    he    was  before.     The   law^  of 
Kentucky  does  not  follow  him,  nor  can  it  hold   him  within  the   State  where 
slavery  is  prohibited ;  but  the  Constitution  can,    and  does.     So   there  is  no 
escape  from  the  fact,  that  outside  of  State  limits,  the  Constitution  does  assert 
the  right  of  the  master  to  his  3lave  as  property,  and  it  recognizes  the  relation 
existing  between  them,  as  lawful.     It  is  a  special  provision,  I   admit,  but   it 
must  be  born  in  mind  that  it  is  not  the  special  provision,  which   makes  him 
property.     It  recognizes  the  right   of  property   as  already  existing.     When 
this  Territory  was  first  organized,  had  the  citizens  of  all  the  States  the  right 
to  come  into  it,  with  their  famalies   and  their  flocks?     Had  the  citizens   of 
Missouri  the  same  right  to  enter  into  the  enjoyment  of  their  common   estate, 
as  the  citizens  oi  Iowa,  and  had  both  the  right  to  bring  with  them  any  prop- 
erty which  they  saw  fit?     If  they  might  not,  by  what  law  were  they  restrained 
or  forbidden?     Surely  not  by  the  treaty,  for  it  is   sealed  to   the  protection  of 
property,  persons,  and  religion  alike.     With  it,  these  three  are  equally  sacred. 
Not  by  the  prohibition  of  1820,  called,  in  awful  mockery,  the  Missouri  com- 
promise, for  that  was  repealed,  and  is  now  pronounced   unconstitutional  and 
void.     I  assume  then,  that  the  citizens  of  the  States   owning   slaves  had  the 
right  to  come  here  with  their  property  when  the  Territorial  Government  was 
organized.     Some  few  persons  did  come  with  their  slaves,  and  still  fewer  re*- 
mained ;  for  the  overruling  reason  that  Nebraska  is  no  place  for  slave  labor- 
Were  the  slaves  of  those  few  set   free,   by  the  fact  of  their   having  been 
brought  into  this   Territory  ?     Some  were   enticed  or  stolen   away,   but  no. 
process  of  law  was  ever  invoked,  or  could  have  been   invoked,   to  have  them 
pronounced  free. 

This  brings  us  to  the  question  of  power  in  the  Territorial  Legislature. — 
Have  we  the  power  to  manage  our  domestic  affairs  in  our  own  way,  and  exer- 
cise the  rights  of  legislation  as  a  free  people  ?  I  answer  we  have,  beyond 
peradventure  or  doubt.  But  communities,  like  individuals,  have  relative 
duties,  as  well  as  absolute  and  relative  rights ;  we  must  use  our  own  rights, 
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so  that  we  do  not  injure  or  take  away  the  rights  of  others.  This  is  good 
morals  and  good  law.  The  doctrine  of  the  rights  of  the  States,  lies  at  the 
very  foundation  of  our  political  fabric.  To  legislate  against  the  rights  of  any 
one  State,  is  to  strike  a  mortal  blow  at  the  rights  of  all. 

In  this  attempt  to  prohibit  slavery  by  an  act  of  the  Territorial  Assembly, 
I  an  constrained  to  say  you  have  overlooked  the  true  intent  and  meaning  of 
the  organic  law. 

It  should  be  remembered  that  the  restrictive  line  against  slavery,  known  as 
36°  80",  was  designed,  not  only  to  control  the  Territories  north  of  that  line, 
but  to  exclude  slavery  forever  from  all  States  to  be  formed  between  that  line 
and  the  49th  degree;  thus  making  the  act  of  Congress  to  operate  on  States, 
as  well  as  Territories.  I  say  this  was  the  design  in  the  act  of  1820,  and  Mr. 
Clayton  proved  it  in  the  Senate.  Indeed,  the  great  object  wag,  "to  have  no 
more  slave  States." 

At  the  organization  of  Kansas  and  Nebraska,  the  Missouri  restriction  was 
blotted  out,  and  declared  inoperative  and  void ;  it  being  the  true  intent  and 
meaning  of  this  act  not  to  legislate  Slavery  into  any  Territory  or  State,  nor 
to  exclude  it  therefrom  ;  but  to  leave  the  people  thereof  perfectly  free  to  form 
and  regulate  their  domestic  institutions  in  their  own  way,  subject  only  to  the 
Constitution  of  the  United  States.  This  was  the  triumph  of  Popular  Sover- 
eignty over  Congressional  restriction*:  The  right  of  the  people  to  form  and 
regulate  their  domestic  institutions  in  their  own  way,  subject  only  to  the 
Constitution  of  the  United  States.  Surely  you.  cannot  think  that  this  meant 
the  Territorial  Legislature  created  in  the  same  law  and  by  the  same  Congress. 
Is  that  Popular  Sovereignty  ?  Let  us  look.  "  And  be  l&it  further  enacted, 
that  the  legislative  power  and  authority  of  said  Territory  shall  be  vested  in 
the  Governor  and  Legislative  assembly."  And  the  Governor,  as  Exeoutive, 
has  a  voice  equal  to  more  than  a  majority  of  each  House.  I  need  hardly  say 
he  is  appointed  by  the  President,  and  may  never  be  seen  of  "  the  People" 
before  his  appointment.  However  agreeable  it  might  be  to  you  and  to  me  to 
suppose  that  we  are  "the  People'  in  the  sense  of  the  organic  act,  I  fear  that 
we  must  surrender  the  soft  delusion.  It  is  true  you  are  elected  by  the  people; 
but  they  did  not  form  the  system  under  which  you  are  elected.  Congress  and 
the  President  did  all  that;  nay  more,  they  shaped  the  system  in  all  its  details, 
even  to  the  number  in  each  House,  and  the  very  days  that  the  Legislature 
may  consume  in  each  session. 

I  intend  the  utmost  respect,  but  I  must  say  "the  people"  mentioned  in  the 
14th  section  of  the  organic  act,  never  did  mean  and  never  was  intended  to 
mean  "the  Territorial  Assembly." 

It  was  the  people  of  the  Territory,  in  their  original  and  sovereign  capacity, 
and  they  only,  which  could  have  been  intended.  The  sovereignty  of  a  State 
(says  Judge  McLean),  does  not  reside  in  the  persons  who  fill  the  different 
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Departments  of  its  Government ;  but  in  (lie  people  from  whom  tlie  Govern- 
ment emenated,  and  who  may  change  it  at  their  discretion.  This  is  true. — 
When  the  people  of  this  Territory  meet  in  Convention  to  frame  a  Constitution 
for  a  State,  they  will  then,  for  the  first  time,  form  their  domestic  institutions. 
This  is  creative  power,  and  implies  permanency.  They  will  likewise  form  and 
regulate  their  domestic  institutions,  in  their  own  way,  subject  only  to  the  Consti- 
tution of  the  United  States.  Speaking  of  your  powers,  which  are  temporary, 
because  the  Territorial  Government  itself  is  but  temporary,  the  organic  act 
says,  they  "shall  extend  to  all  rightful  subjects  of  legislation  consistent  with 
the  Constitution  of  the  United  States,  and  the  provisions  of  this  act." 

But  not  so  when  "  the  people"  are  referred  to.  They  are  subject  only  to 
the  Constitution  of  the  United  States.  In  creating  their  own  Constitution, 
and  thus  preparing  to  form  and  regulate  their  domestic  institutions,  in  their 
own  way,  (not  the  way  prescribed  by  Cocgress  for  the  mere  Territorial  Gov- 
ernment) they  are  not  subject  to  the  "provisions  of  this  act,"  but  "only  to 
the  Constitution  of  the  United  States." 

And  in  thus  forming  their  own  institutions,  in  their  own  way,  and  entering 
the  Union,  with  or  without  slavery,  as  they  themselves  may  determine,  the 
people  vindicate  the  great  doctrines  of  State  Sovereignty  and  Popular  Sover- 
eignty together,  and  illustrate  the  harmonious  workings  of  a  perfect  and 
complete  system. 

SAM'L.  W.  BLACK, 

Executive  Chamber,  January  i);  1860. 
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